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DETAILED ACTION 



Double Patenting 

1 . The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi. 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528. 163 USPQ 
644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply 
with 37 CFR 3.73(b). 

2. Claim 1 rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claims 6-1 1 of U.S. Patent No. 6,386,388. 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because USPN 6,386,388 teaches a base having first and second pairs of 
opposed edges, a first side wall pivotably attached, a latch with a clip member having a 
flexible sprint portion and a first side wall is pivoted from a collapsed position to an 
assembled position to engage the latch. 



Application/Control Number: 10/677,499 Page 3 

Art Unit: 3727 

3. Claims 1-4 and 8-16 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claim 1-7 of U.S. Patent No. 6,631 ,822. 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because USPN 6,631,822 teaches a base having first and second pairs of 
opposed edges: a first side wall pivotably attached, a second sidewall pivotably 
attached, a latch with a flexible spring portion, wherein the first wall is pivoted from a 
collapsed position to an assembled position to engage the latch. 

In regards to claims 2,13,16 U.S. Patent No. 6,631,822 discloses to move the 
container to the clasped position, a force sufficient to overcome the interference fit is 
applied to an exterior surface of each of the first pair of opposed sidewalls (col 12 In 55- 
60). 

In regards to claim 3, rejected because applicant's claim states "spring portion 
returns to the first position after the latch member is released from the clip member". 
U.S. Patent No. 6,631 ,822 claim 3 states "latch member is inserted into the opening of 
the flex portion, thereby expanding it until the latch member is received within the latch 
member acceptance area and the flex portion returns to its rest position". Examiner 
views flex portion and spring to have same recitation. Examiner also takes official 
notice, if a spring portion or flex portion is capable of returning to its rest position while 
within the latch member acceptance area, it is inherently capable of returning to. the rest 
position when outside forces are removed. It is well know in the art that springs or 
flexible members return to near original shape when force or outside interference is no 
longer present. 
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Claim 4 rejected because U.S. Patent No. 6,631,822 discloses "opposed walls 
pivotably mounted to the base" have the structure and capability as the walls in 
applicants claim 4 "pivotable outwardly form the collapsed position" 

Claims 8-10,14,15 are rejected because U.S. Patent No. 6,631,822 teaches a 
base member having a plurality of lower hinge members having hook with downwardly 
directed edges (col 12 In 66). Further having a cam-shaped member for engaging the 
hook portion (col 13 In 3). Further having flexible portion is flexed to permit insertion of 
the latch member into the latch acceptance member (col 13 In 6-10). 

Claims 11-12 are rejected because U.S. Patent No. 6,631,822 teaches a c- 
shaped or bulbous head for being received by the clip portion in an interference fit. 
4. Claim 5-7 rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claim 1 of U.S. Patent No. 6,631,822 in view of 
Overholt (USPN 6,386,388). U.S. Patent No. 6,631 ,822 teaches everything except the 
plurality fo alternating row members. The Overholt reference teaches cross-ribbing to 
provide for sidewall strength in addition to providing a means of cross-stacking the 
containers when in the collapsed orientation see fig. 11 (col 16 In1-10). This ribbing 
clearly has the same structure as the plurality of alternating row members. Therefore It 
would have been obvious to one of ordinary skill at the time of the invention to add 
cross-ribbing or alternating row members to the container of U.S. Patent No. 6,631 ,822 
in order to improve strength. 
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Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application 
by another who has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this 
title before the invention thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AlPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
directly or indirectly from an international application filed before November 29, 2000. 
Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AlPA (pre-AlPA 35 U.S.C. 102(e)). 

6. Claim 1 rejected under 35 U.S.C. 102(e) as being anticipated by Overholt (USPN 
6,386,388)The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1.132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 

With respect to claim 1, Overholt clearly discloses a base having first and second 
pair of opposed edges: a first side wall pivotably attached, a second sidewall pivotably 
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(fig. 12) attached and a clip member and latch member having a flexible spring portion 
(fig. 18). 

7. Claims 1-16 are rejected under 35 U.S.C. 102(e) as being clearly anticipated by 
Mouri (USPN 6,820.761). 

With respect to claims 1-7 Mouri clearly shows a base having first and second 
pair of opposed edges, a first side wall pivotably attached. Mouri also shows a spring 
portion returning to the first position to retain the latch member in the clip member (fig. 
10). (fig. 10) also show a first side wall is moveable position to engage the latch, the 
spring portion 308b' to flex from the first position to the second position to release the 
latch member from the clip member 208'. Mouri also shows a plurality of alternating row 
members extending at least partially across the wall structure (fig. 1). 

With respect to claims 8-13 Mouri clearly discloses lower hinge member having a 
hook portion with a downwardly directed edge 106 (fig. 14). Mouri also shows the edge 
of the hook member limits the vertical movement of the cam-shaped member 203b. 
Mouri also shows at least one latch acceptance member having a flexible portion for 
receiving a corresponding latch member therein an interference fit (fig. 13). Mouri also 
show a latch member includes a bulbous head 207d. Mouri also shows a c-shaped clip 
member and the flex portion is defined by an end of the c-shaped clip 308b. Mouri's 
container is inherently capable of being converted to from the collapsed orientation to 
the assembled orientation by force on the first set of walls and vise versa. 

With respect to claims 14-16 Mouri clearly shows a collapsible container 
arranged for movement between a Collapsed orientation and an assembled orientation. 
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comprising (fig 1): a base 100; a side wall pivotably attached to the base, the first side 
wall having a lateral edge having a latch member disposed thereon; and a second side 
wall pivotably attached to the base, the second side wall having a flange inwardly 
depending therefrom, the flange having a surface with at least one latch receiving 
member 308b formed therein, the latch receiving member having a receiving 
area and a corresponding opening defined by a fixed edge and a flexible edge spaced 
apart from each other, the opening relatively smaller than the latch member (fig 10), 
wherein when the container is moved from the collapsed orientation to the 
assembled orientation, the walls pivot upward such that the latch member enters the 
opening and displaces the flexible edge of the latch receiving member slightly (fig.1 1), 
whereupon the latch member is received within the receiving area for securing the latch 
member. With respect to claim 15 Mouri shows the flexible edge is displaced 
in the vertical direction (fig 10). 

Conclusion 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shawn M. Braden whose telephone number is 
(571)272-8026. The examiner can normally be reached on Mon-Thurs 8-6:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nathan Newhouse can be reached on 571 272-4544. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more infomriation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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